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Department of Veterans Affairs
BUFFALO REGIONAL COUNSEL

Syracuse, NY - Area Office
800 Irving Avenue
Syracuse, New York 13210

Tel: (315) 4254838
- Fax: (315) 425-4858

FAX - Date: June 28, 2006
COVEI‘ Sheet Number of Pages: 6
(including cover)

TO: Honorable Joann M. Ruggiero FROM: Georgette Gonzales-Snyder
Dept.: Merit Systems Protection Board Attorney

Phone: 212-264-9372

Fax: 212-264-1417

COMMENTS: Re: Jeffrey Fudin v, Department of Veterans Affairs , DOCKET NUMBER
NY-1221-06-0112-W-1, Agency Rebuttal to Appellant’s Closing Statement.

By: Georgette Gonzales-Snyder
Agency Representative

cc: Mr. Ronald G. Dunn, Esq. Appcllant Representatlve
Fax: 518- 432- 5221

This message is intended only for the use of the person or office to whom it is addressed and may comain information that is
privileged, confidential or protected by law. All others are hereby notified that the receipt of this message does not waive any
applicable privilege or exception from disclosure and that any dissemination, distribution, or copying of this comrmunication is
prohibited. If you have received this communication in error, please notify us immediately by telephone at the number listed above,
and refurn the original message to us at the address listed above via the United States Postal Service, Thank you.
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UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD
New York Field Office
In the Appeal(s) of
JEFFREY FUDIN E DOCKET NUMBER
: NY-1221-06-0112-W-]
Appellant, ;
Agency Hearing Submissions
v,
L - {Administrative Judge Ruggiero)
DEPARTMENT OF VETERANS . : o
AFFAIRS, :
Respondent Agency

AGENCY REBUTTAL TO APPELLANT’S CLOSING STATEMENT

The Agency responds as follows regarding Appellant’s Jeffery Fudin’s
(Appellant’s) sunumry argument after hearing in this matter:

1. Appellant’s hearing record is bereft of detaﬂ and he relates no recent
facts regarding protected disclosures to establish that he is a whistleblower.

2. The fact that Appellant may or may not be a nationally known expert
(as he provided mo independent evidence) in his field of pain management is
irrelevant to the issues at hand.

3, Appellant has misstated Medical Center Dxrector_s-
testlmony regarding her awareness of his alleged disclosures. The testunony was

regarding whcn the i issues arose in the in the mstant matter

4. Appellant has misstated Medical Center Director
testimony regarding a meeting with Appellant after he was Grand Marshall at a
Memorial Day parade in Albany. Her testimony was that she had a meeting with
Appellant in November 2003 to discuss any new issues of concemn that be might
have other than the decade old issues of his past MSPB claims. Her testimony was
that she wanted to be clear that he was referring to old issues and had no current
concerns and advised him of his responsibility to come forward if he did, It is not
clear at all how Appellant being a Grand Marshall at 2 Memorial Day parade
would be characterized as a protected disclosure. Significantly, this parade took
place May 23, 2003, accordmg to Appellant’s sub:msszcms (p 10) well gver a
year and one-hakf before the i issues at hand occurred. -
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5. Appellant has acknowledged once again in his summary statement that
his attendance at the ACCP had both a business function and continuing education
(CE) function.

6. Appellant has misstated that all issues tegarding his attendance at the
ACCP conference had been cleared up before he actually attended the conference.
Appellant had every intention. and did actually have his rcgastraUOn fee waived (a
value of over $350) and therefore ethical concerns are still at issue and shows
Appellant's miscomprehension of the Standard of Ethical Conduct,

7. Appellant has misstated the requirements of his job standards regarding
making presentations at “local, state, regional, and/or national meetings.” Agency
testimony by Pharmacy Manage*\vas that a single presentation a
year covered this reguirement. rther testified that Appellant exceed
this expectation every year.

8. Appellant has misstated Medical Center -Direclor_
testimony regarding “whatever issues had bsen raised about honorariums had
been satisfactorily relieved prior to the. nme that Fudin attended the conference
and that she hag actual notice Fudin was committed to doing whatever was
neceesary .7 Tn fact by Appeliant simply attending the ACCP conference and
accepting a substantial waiver of the registration fee still raises ethical
considerations and would be problematic if the Agency was requirsd to give
Appellant Authorized Absence (AA).

9. Appellant has misstated the rules for AA under VA Handbook 5011,
Part 0D, Chapter 2. The genera] rule, states that AA “may be given” under three
alternative circumstances, There is no requirement that an Agency exbaust all
three as the language for consideration of this discretionary leave is “or.”
Attendance.at meetings rules at 5011 (h) (2)(a) state that there is 2 communication
of ideas and information “in_areas of significant agency need.” In this case,
Appellant did not prowde the spec;ﬁcs of his topms until well after the decision to
deny AA was made.

10.  Appellant’s need or desire for CE to attend a conference must be
balanced against the benefit to the Agency.

11. Appellant asserts that he needs CE credits to maintain accreditation
for his license and the ACCP conference is that high level forum where he can get
his CE due to his clinical specialty. The Agency would submit that his being on a
whistleblower panel does not benefit either the Agency or Appellant in his
professional development, _

12.Appellant is mlsleadmg when he stares that hxs “survey” of other VA
clinical pharmiacx_s‘ts in the country, when he states “every single pharmacist in the
country that- was at the conference that responded to the survey was granted
authorized absence to attend the conference...” If one examines Appellant’s
email to other pharmacists in his “survey” he does not mentjon that he was denied
attendance based on ethical considerations and due to his specific stature as the

“outgoing Chair of the Pain PRN Committee,” or due to his statements about
accepting non-VA funds for this conference. Additionally, when he posed the
question, Appellant inquired about attendance at both the ACCP Conference
and/or the “American Society of Health-Systern Pharmacists Meeting” (ASHSP
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which does accredit VA and VA recrvits there according to ( ll=stimony)
and stated that he was “recruiting for a Pharmacy Resident for our VA facility”
(this was untrue). Testimony by explained the differences
between the conferences and that Aiﬁellant was never asked to recruit at ACCP.

13. Apency witness, testimony fully explained wh
Appellant’s attendance at the 2004 ACCP was ditferent from past yez)rs.d
testified that he had indeed given AA to Appellant to attend other conferences
wherc{idetermined on a case-by-case basis that there was a clear benefit
to the Agency and no ethical considerations were at issue.

14. Contrary to Appellant’s assertions, Keiry Johnson testified that he put
together a list of pharmacy employees and how much AA that the Agency had
been given them over the two years before this conference to ensure that he was
giving Appellant at least his fair share of AA and not as a reason to deny
Appellant AA. This was it was not a determinative factor in denying Appellant
AA 1o attend ACCP,

15. Appellant’s statement that Director (Jadmitted” that she had the
ultimate respomsibility to determine if his request was handled. correctly is
inaccurate. Just as Appellant’s own witness, Mr. Dave Kupiac testified, when he
was unhappy with a decision to deny him AA to aftend a conference, b appealed
to the VISIN' Chiet George Knight. Tn the instant matter; Appellant did not,

16.. -Appellant did not establish retaliatory animus with regard to the
decision to rescind his swipe card access. Contrary to his assertion that the
Apency took retaliatory action against him after he “revealed his intention to file a
complaint with the OSC and contact his Congressional Representative," the
Agency was merely following VA rules and regulations. There is no jurisdiction
where a previous issue involved primarily a personal appeal right and where the
"disclosure” was incidental to the appeal. Filing an appeal with the OSC is not a
disclosure, Test v. Department of the Army, 53 M.SP.R. 283, 237 (1992)
(allegation to Congressman that agency's suspension of discloser was improper
failed, to’ ewdence a condltlon protected by. starute and thereforc not a protected
disclosure). -

17. Appellant rmsstates the facts when he asserts that there are three other
clinical pharmacists at the Albany VA and that he is the only one who has had his
swipe card access removed., He makes the same argument regarding without
compensation employees (WOC). The reason these employees continue to have
swipe care access is that they are in the D&T Careline, unlike Appellant who
transferred voluntarily to the MVAC Careline. The VA rules found at M-2, part
VII, Chapter I, were established in 1993, and require that security access cease
when an employee leaves the Pharmacy Service. (D cstticd that be
routinely checks for changes in status for WOC employees, pharmacy stuctents and
other Pharmacy Service employees and that he has removed swipe card access for
pharmacists who have left the D&T Careline to other Carelines (including
Valentine Rymanowsk!, Andreas Mecguer, Virginia Vece, Shirley Lesisur, and
Lesa Panlsen-Cortes). :

18. It should again be reiterated that removal of swipe card access did not
and does not impact on Appellant’s ability to do his job in any way. On those
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occasions where he believes he needs access, he is grantcd access. There is no

testimony to the contrary. Control of swipe card access is a security measure and
does not tie to a person but rather to a process.

Conscquentiy, the Agency respectfully requests that Appellant 8 whistleblower IRA

appeal be dismissed,
Dated: Syracuse, New York DEPARTMENT OF VE RANS AFFAIRS
June 28, 2006
By: M Wi

Georgelté Gonzales-Snydéd?, Esq.
Office of Regional Counsel
Agency Representative

800 Irving Avenue

Syracuse, New York 13210
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TO:

I hereby certify that on June 28, 2006, I sent the foregoing Agency Rebuttal
Closing Statement via Fax and U.S. mail to the following address:

By

*¥SYR AREA RC CFOK*

CERTIFICATE OF SERVICE

Honorable Joann M., Ruggiero
Administrative Judge

Merit Systems Protection Board
26 Pederal Plaza, Room 3137A

New York, New York 10278
(Fax and Mail)

Mr. Ronald G. Dunn, Esq.
Gleason, Dunn,Walsh & O’Shea
40 Beaver Stzeet

Albany, NY 12207

(Fax and Mail)

Mr. Jeffrey Fudin
35 Wakefield Court
Delmar, NY 12054
(Mail only)

Georgette Go;ﬁges—SnyderW

Legal Counsel

Syracuse VAMC

800 Irving Avenue
Syracuse,-.Nc_:w York 13210
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